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UKDEEQEADUATES AND STUDENTS 
OF OXFOED 



LAW STUDIES. 



The Author proposes to form a Clasa. 

O^ntlemen desirous of takmg part in the contem- 
plated Meetings, may forward their address to him, 
at No. 3 North Parade, St. Giles' Road, E., Oxford. 
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A LETTER, 



Gbntlbkbn, 

In presuming to address to you some observations 
on what I conceive to be a practical imd profitable 
study of Legal principles and Practice as regards 
the Laws of England, I am not unaware of the 
difficulty and novelty of an attempt to separate, as 
far as possible, Practice from Theory, — or, to adopt 
the phraseology of an eminent writer, how " Theory 
should be moulded by Practice." Nor am I unmind- 
ful of an apparent presumption, thus to address the 
students of so celebrated a seat of learning as Oxford, 
upon a subject, which, although it has for several 
years past engaged the attention of some of the most 
thoughtful and acate minds in the profession of the 
Law (who have allowed the public to receive the 
benefit of their speculations); yet, conceiving as I do, 
tnat the mere reading and pondering over Legal 
Treatises, and the modes of procedure in our Law 
Courts, are of little avail to those about to enter upon 
the practice of the profession, without dny previous 
handling and sight, so to speak, of the cases and 
arguments by which great axioms of law have been 
originated and decided, and which now form part of 
the Lex non scrtpta of England, — I have resolved to 
moke the attempt 
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It has appeared to me that the Law, as already 
settled by judicial decision in very many important 
leading cases (not commented upon in any of our legal 
text books) and the rules applied to them, might be 
brought prominently forward and epitomized for the 
use of the student ; and the broad basis upon which 
the Law reposed in those instances, made apparent. 
The true bearing of each abstract proposition in the 
case would thus stand out plainly, side by side with 
others of a similar nature theretofore decided. 

To those who have taken but a cursory view of the 
subject, — of thus blending Theory with Practice, aa 
developed in ancient times in our early schools of legal 
training — our Inns of Court and Chancery — it must 
be well known that the "Meetings" and "Exercises" 
of the students then and there enjoined, consisted in 
the discussion of questions of actual Law and practice, 
raised in the form of supposititious states of facts. 
But perhaps it is not equally well known, that 
even in our own day this practice was carried out, in 
the chambers of one of the most persevering, sagacious, 
and successful practitioners of the law, and the 
originator of the amelioration of our former sanguinary 
penal code; I mean our own Sir Samuel Eomilly. 
He informs us, in the autobiographical sketch of his 
early career at the Bar, that he with a few young 
friends, after having compared any notes which they 
might have taken during the day, when attending as 
spectators or listeners at the Courts, "formed them- 
selves into a kind of society, meeting in the evening 
alternately at their chambers in Gray's Inn, for the 
purpose of arguing points of law upon questions which 
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were suggested by them in turn : one argned on each 
side as Counsel, two of the others acted the part of 
Judge, ani were obliged to give at length the reasons 
for their decisions — which, he adds, was certainly an 
exercise very useful to us all.'' In Lord Coke's time 
(1543) that great lawyer, after supper at 5 o'clock, 
used to join the "Moota,"' when questions of law 
were proposed and discussed, — when the weather was 
fine, on the Garden Terrace, — if rainy, in the Temple 
Cloisters. Lord Mansfield also, in later times, whilst 
a student at the Temple, had regular meetings with 
some other students, to discuss legal questions, — and 
they are stated to have prepared their arguments with 
great care, many of which they subsequently found of 
use in tiieir future practice. 

The recollection of the incident in the early pro- 
fessional life of Sir Samuel formed the ground for the 
propositions which I am about to ky before you. 

Professor Austin, in his "Jurisprudence'' draws 
the distinction between statute and judiciary (or, as 
Bentham affected to call it, Judge-made) law. " A 
law made judicially," he says, " is made on the 
occasion of a judicial decision. The direct or proper 
purpose of its immediate author is the decision of the 
specif case to which the rule is applied, and not 
the establishment of the rule. Inasmiich as the 
grounds of the decision may serve as grounds of the 
decision in future and similar cases, its author legis- 
lates substantially and in effect; and his decision is 
commonly detftrmined (not only in the consideration 
of the case before him, but) by a consideration of the 
effect which the grounds of his decision may produce; 
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and as a general Jfule or Zato. He knows that similar 
cases may be decided in a similar manner, and that 
the principles or grounds of decision may therefore be 
a lata by -which the members of the community may 
be bound to guide their conduct. Bat, this notwith- 
staudiug, his direct and proper purpose is not the 
establishment of the role, but the decision of the 
particular case to which he applies it. He legislates 
as properly judging, and not as properly legislating.^^ 
There can be no question that a decided ease resting 
upon a ground or principle (whether it is expressed in 
the decision or not, which however it almost invariably 
is,) becomes in truth a law. 

In another passage he says, " The word Jurispru- 
dence itself is not free from ambiguity. It has been 
used to denote, — the knowledge of Law as a Science 
combined with the Art or practical habit of applying 
it. In Prussia, therefore,*' he adds, " at present 
juridical education is considered to consist of two 
hahes — the first half (the University) including only 
the leaned groundwork — the second, on the other 
hand, having for its object the knowledge of the 
Landrecht, — the knowledge of the Prussian procedure 
and practical skill." 

Professor Amos also says, in a passage which may 
however be considered a little overstrained and rhe- 
torical, " There is a freshness of colour, a vividness, an 
unapproachable distinctness of outline, which is 
obtained through the material handling and sight of 
the documents appertaining to a real suit as it is 
actually progressing between a plaintiff and a defend- 
ant, which makes all other knowledge of the subject 
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f to be procured from mere books, or second- 
hand retailers, however competent and erudite, — little 
better (for the generality of students at least) than 
mere empty and lifeless rhetoric." In another place, 
"Attendance at lectures (meaning of course, mere 
lectures) is for the serious student (that is, for the 
student who wishes to economise to the utmost all 
his opportunities) a wasteful abuse of time, and the 
paralysis of his understanding. The lecturer teaches 
nothing that he cannot get better elsewhere : what is 
received is under the greatest disadvantages, no pause 
is allowed in which to. ponder over the truth of 
successive propositions, to adjust new fects to facts 
already known, to store away conclusions commod- 
iously in the memory, and generally to conduct the 
active and energetic intellectual process, which is 
called pre-eminently Thought'^ 

It may, by some, be considered and said, that Codi- 
jicaUon would supply the deficiency he points to ; but 
although much talked about, many vague notions 
are afloat upon this subject. At all events, at present, 
there is no English Code in existence, and the proba- 
bilities are that a long time will elapse before one is 
completed ; and even if tbere were such a one, you 
cannot, indeed ought not to disentangle the abstract 
proposition enunciated in the section of a Code, from 
the facts of the case or cases upon which that pro- 
position has been founded. Again, it is well known 
that the Commentaries upon any Code, such for 
instance as the " Code NapoMon," amount to an 
incredible number, rendering them totally unapproaeh- 
able to an ordinary student. Indeed it is very rarely 
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the case that you can apply an abstract proposition to 
the fecte of any given case, which may arise for 
discussion and decision. We, in truth, altogether 
depend upon our practical law, as contained in the 
reports of decided cases, for a knowledge of what the 
law upon any given subject really is. No doubt the 
difficulty of extracting a principle or rule from such 
cases is great, and at times attended with uncertainty, 
there being necessarily some variation in the facts of 
each particular case ; and a judge in giving his 
decision can only properly make use of the facts as 
detailed in the evidence before him. If, indeed, you 
could take the decisions of a current year in connexion 
with those of past times, and enunciate and express in 
a compact form general rules, it might be of very 
considerable use to the practitioner. Something like 
this is, in fact, usually done by a young counsel in 
endeavouring to master his first brief. He finds the 
subject-matter of it shortly stated, — as for instance, the 
question of the validity of a certain marriage, — and 
he proceeds to mass together all he can find in 
" Treatises on Marriage," and the cases which have 
been decided upon the subject, and thus forms, as it 
were, a Code for himself for his own particular use. 
How infinitely would this labour be curtailed, if, before 
leaving bis University, he had been in the habit of 
referring to adjudged cases, and noted up the decisions 
contained in them ! If, for instance, he had heard 
discussed and taken part in the investigation of the 
important law, "that the Marriage with a deceased 
Wife's Sister is at present illegal," and what is the 
foundation of that law in our legislative enactments. 
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But what now really does take place ? At his entry at 
one of the Inns of Court, untrained, uninformed, un- 
educated in practical matters, he forthwith proceeds to 
the chambers of a Special Pleader, Equity Draftsman , 
or Conveyancer. If to those of the latter, what is his 
fate? A great Book of M.S8. is handed down to him 
labelled " Precedents," and he fags £rom morning till 
night, week after week, at the repulsive drudgery of 
copying these precedents, very few of which may be 
of use to him in his future career. The same routine 
occurs in the chambei^ of the Equity Draftsman. 
He copies, without explanation, the voluminous biUa 
and answers of a defunct or departed case, without 
any the slightest intimation of what the result may * 
have been ; or he reads the cases laid "before his instruc- 
tor for his opinion and advice upon a given state of fects. 
After following such a course for a time, he is intro- 
duced to certain practical modes of procedure, some 
cognate habits of thought, and the consideration of a 
few established cases which have been incidentally 
brought to his notice. At the end of his year, he is 
dismissed to his own resources, to pick up his law as 
best he may. I have heard the late Lord Weatbury 
say that he had known " many of the finest intellects 
so disgusted with the profession at its origin, that they 
turned from it in dislike, as unworthy the attention of 
a cultivated mind, and high order of intellect." It is 
within my own knowledge, as I . have seen many an 
energetic youth turned from his pursuit of a study of 
the Law by this irksome drudgery at chambers, to 
the infinite grief of his connections and Mends, who had 
anticipated for him a much more agreeable occupation. 
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If he should be fortunate enough to find in his instruo- 
tor a man possessed of a genial disposition, a generous 
and enthusiastic desire to forward the progress of his 
young Mend, — and some such there are, who have what 
are termed "fevourite pupils,"— the case indeed is very- 
different; but what I have before alluded to is the 
general, if not universal, occupation in a barrister's 
chambers : and it is very well known that the greater 
number of those who receive pupils are overwhelmed 
and absorbed in the details of their own practice, and 
totally incapable of bestowing the time and attention 
necessary for the practical instruction of their pupils. 

To facilitate the student's progress through a bar- 
rister's chambers after leaving his TTniversity, to enable 
him to comprehend some of the technicalities, allusions, 
and forma of address which he will hear in the several 
Courts, I am vain enough to think that this might be 
effected by the course which I to-day shadow forth for 
your consideration. 

It is this : — Taking as a guide the facts of some 
well considered and important already adjudged case, I 
propose to give the student a recapitulation of the facts 
of that case, in a condensed butweU-digested form. Then 
to state the rule of law or axiom which has been drawn 
out and established by the decision in that case. To 
propose that two or three should consider themselves 
B8 barristers for the time, and bound to support openly 
and publicly before tlieir brother undergraduates or 
students the affirmative of that rule or asiom ; and to 
enable them to do this, to furnish them with the names 
and references to the several cases cited in the argu- 
ments which had been offered by Counsel on that side ; 
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for those who are to support the negative, the eases 
and references cited in Court on that side ; and then, 
after a friendly contention, that the reasons for the 
decision and the decision itself should be read by the 
member acting as Judge, as Sir Samuel expressed it. 

The benefits which I deduce from this course of 
proceeding would be these : — 

1st. — A personal acquaintance with the Cases 
already cited or referred to and acted upon, and 
with the Books of Eeporta in which those Casea 
haye been published. 

2nd. — To arouse the zeal and industry of the 
student as a personal antagonist in the arena. 

3rd. — To enable him to ascertain the meaning 
and value of technical and professional terms and 
phrases made use of in the legal discussions of our 
Courts, and thus accustom him as it were per saltum 
to attain to a knowledge of those important leading 
cases which the most assiduous attendance at Lec- 
tures, or solitary reading and study, will very inade- 
quately afford. 

4th. — To give that severe but pleasurable exercise 
of thought in respect of any given legal subject, 
which every such subject demands. 

5th. — To enable him to grasp as it were the reasons 
for and against the final result of the axiom or rule 
which now forms part of the undisputed law of the 
land. 

6th. — I should hope that it will also be ancillary 
to his private study, obliging him after the commu- 
nication of the facts of the proposed case, at a pre- 
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Uminary meeting^ to cogitate and think over what he 
may have already read, as bearing upon th subject 
to be treated of in the coming disQussion or debate. 

I am, Gentlemen, 

Tours obediently, 
3 North Parade, "W. H. BENNET. 

St. Giles' RoadE., Oxford. 



Some of the subjects I propose in this way to 
elucidate : — 

Marriage. — The state of the Law with respect to 
a marriage with a sister of a deceased wife. 

Usury. — The state of the Law as respects usurious 
dealings by moneylenders with expectant heirs. 

Will. — ^What constitutes testamentary incapacity ? 

Survivorship. — The rule of English Law in a case 
where several persons, members of a family for 
instance, meet their deaths by a common calamity. 

Gavie. — ^What constitutes a title to game ? 

Infants, The jurisdiction over, — by the English 
Court of Chancery, and the Scotch Court. 

Blasphemy, What is ? and its punishment. 

Custom, as distinguished from positive Law. 

Domicile. — What constitutes domicile ? 

Common and Civil Law, Mixture of. 
These might be varied by the consideration of cases 
of Criminal Law, and the elncidatioii of Circumstantial 
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